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SUITS AGAINST LABOR UNIONS 





WO RECENT DECISIONS of the U.S. Supreme Court ! 

threaten organized labor with greater hardship than 
any except the most extreme labor legislation offered in 
the present Congress. The two labor reform measures 
passed by the Senate at the 1958 session and now awaiting 
action by the House are designed, in the main, to rid the 
labor movement of corrupt and unethical practices like 
those uncovered by the Senate Select Committee on Im- 
proper Activities in the Labor and Management Fields, 
headed by Sen. John L. McClellan (D-Ark.). The first 
of these bills, passed by the Senate on April 28, provides 
safeguards for employee welfare and pension funds; the 
second, passed June 17, is designed to keep union internal 
processes and financial operations free from corrupt in- 
fluences. 


George Meany, president of the A.F.L.-C.1.0., was able 
to endorse the welfare fund bill in its entirety; such objec- 
tions as he had to provisions of the bill to advance internal 
union democracy he ascribed “for the most part [to] a 
divergence over means and not over ends.” In contrast, 
the special counsel for the A.F.L.-C.1.0., Arthur T. Gold- 
berg, said on May 27 of the Supreme Court ruling the day 
before in the Russell case: “It might imperil the very 
right to strike by making bankruptcy the penalty for 
engaging in this guaranteed, constitutional right.” 


Both labor decisions handed down by the Court on May 
26 upheld the power of state courts to award compensatory 
and punitive damages in suits filed by workers against 
unions. Hostile action by state courts and state legisla- 
tures has long been considered by labor leaders the gravest 
present threat to growth, even survival, of trade unions. 
They have campaigned unceasingly for removal of that 


1 Decisions handed down May 26, 1958, in United Automobile, Aircraft and Agri- 
cultural Workers v. Russell and International Association of Machinists v. Gonzales. 
The Court divided 6 to 2 in both cases, with Chief Justice Warren and Justice Doug- 
las dissenting ; Justice Black did not participate in either case. 
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provision in the Taft-Hartley Act which sanctions enact- 
ment of “right-to-work” laws by the states.2. They have 
battled for federal jurisdiction over labor-management rela- 
tions in the courts, in the belief that judgments rendered 
by federal tribunals are generally fairer than those handed 
down in some states. 


Meany told a Senate Labor subcommittee on May 22 that 
only 12 states* have comprehensive labor relations codes 
and that the remaining three-fourths of the states, in 
general, “accord no substantial protections to the rights of 
workers or unions, but, either by statute or common law, 
extensively restrict and harass union activities.” Unions 
fear that the recent Supreme Court holdings will open the 
way to a wave of financially crippling damage suits. Defend- 
ers of the rulings maintain that they should go a long way 
to protect individual workers from the harassment and 
arbitrariness of irresponsible unions. 


ISSUES IN CASE INVOLVING PICKET-LINE VIOLENCE 


The case of United Automobile Workers v. Russell orig- 
inated in an incident which occurred in 1951 during a strike 
by a U.A.W. local at 2 copper tube manufacturing plant at 
Decatur, Ala. Striking workers were picketing the plant 
when Paul Russell, a regularly employed non-union elec- 
trician, drove up and asked to be allowed to enter. He 
was told by a regional director of the international union 
at a point about 30 feet from the picket line: “If you are 
salaried, you'can go in. If you are hourly, this is as far 
as you can go.” 


Russell continued to edge forward until someone shouted: 
“He’s going to try to go through.” Several picketing 
workers yelled: “Turn him over.” Russell remained in his 
car for more than an hour and a half; he finally left when 
convinced that he could not get through the picket line 
without running over somebody or having his car over- 
turned. He was not touched or injured, nor was his car 
damaged. 


Russell filed suit in a state court, claiming compensatory 
damages for five weeks of lost earnings and for mental 
suffering, plus punitive damages, in the total sum of 
$50,000. A local jury found that Russell had established 


2See “‘Right-To-Work Laws,” E.R.R., 1957 Vol. II, pp. 841-856. 


3 Colorado, Connecticut, Kansas, Massachusetts, Michigan, Minnesota, New York, 
Oregon, Pennsylvania, Rhode Island, Utah, Wisconsin. 
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the common law tort of wrongful interference with a lawful 
activity, and it awarded him $10,000—$500 compensatory 
damages, $9,500 punitive damages. The Alabama supreme 
court upheld the award, and on appeal by the U.A.W. the 
U.S. Supreme Court agreed to review the case “because 
of the importance of the jurisdictional issue.” 


Justice Burton noted in the majority opinion of the Su- 
preme Court that ‘“‘There was much conflict as to what took 
place in connection with the picketing,” but that the jury 
took ‘‘a view of the evidence most favorable [to Russell],” 
and hence “was entitled to conclude that [the union] did, by 
mass picketing and threats of violence, prevent him from 
entering ... and from engaging in his employment.” The 
principal issue for the Supreme Court, Burton said, was 
whether the state court had jurisdiction to entertain Rus- 
sell’s suit or “whether that jurisdiction had been pre- 
empted by Congress and vested exclusively in the National 
Labor Relations Board.” 


UNION CONTENTIONS AND SUPREME COURT OPINION 


The U.A.W. argued in its brief to the high tribunal that 
to recognize state jurisdiction would be contrary to the 
language of the Taft-Hartley Act, to the purpose of Con- 
gress to establish uniform labor-management relations poli- 
cies, and to the doctrine of federal pre-emption. in labor- 
management affairs as that doctrine had. been developed 
by the Supreme Court. Section 7 of the Taft-Hartley Act 
protects the right to strike and likewise the right of an 
employee to refrain from striking; Section 8 forbids a 
labor organization or its agents, as well as an employer, 
to interfere with exercise of these rights; and Section 10 
vests the National Labor Relations Board with power to 
deal with invasion of the protected rights. The union. cited 
a previous Supreme Court holding that “Since the N.L.R.B. 
was given jurisdiction to enforce the rights of employees, it 
was clear that the federal act had occupied this field to 
the exclusion of state regulation.” 4 


The U.A.W. brief contended that even if the union had 
engaged in an unfair labor practice against Russell,5 where 





* Amalgamated Association of Street, Electric Railway and Motor Coach Employees 
v. Wisconsin Employment Relations Board, 340 U.S. 383 (1951). 

5 There was disagreement between Russell and the union at the trial in- Alabama 
as to whether employment would have. been available at the plant during the period 
that Russell was excluded. The jury resdlved the dispute in favor of Russell, and 
union efforts to revive the question before the U.S. Supreme Court were unsuccessful. 
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there is a conflict in remedies the state remedy must yield 
to the federal remedy. It quoted a unanimous opinion 
handed down by the Supreme Court in a leading labor case 
in 1954: 


Even if we assume .. . that distinctly private rights were en- 
forced by the state authorities, it dees not follow that the state 
and federal authorities may supplement each other in cases of this 
type. The conflict lies in remedies, not rights. ... We eonclude 
that’ when federal power constitutionally is exerted for the pro- 
tection of public or private interest, or both, it becomes the 
supreme law of the land and cannot be. curtailed, circumvented, 
or extended by a state procedure merely because it will apply some 
doctrine of private right. To the extent that the private right 
may conflict with the public one, the former is superseded.6 


The union insisted that balancing the right to strike and 
the right to work in face of a strike was a matter that 
could best be handled by the expert agency that had been 
established for that purpose—namely, the N.L.R.B. The 
U.A.W. said in its brief: 

We do not know what conclusions the [N.L.R.B.] would have 
drawn from the facts; but we do not believe it would have found 
a loss of work resulting from-the picketing or that it would have 
found that the right to engage in a lawful and federally protected 
strike, free from liability in damages, had been waived by the 
demonstration of support and normal exuberance of. strikers 
revealed by the evidence in this case. 


Speaking for the Court majority, Justice Burton admitted 
the possibility that “both the board and the state courts 
have jurisdiction to award lost pay.” But the doctrine 
of pre-emption did not apply, because the available reme- 
dies were not the same. The imposition of punitive sanc- 
tions is within the power of state courts but is not within 
the power of the National Labor Relations Board, the 
opinion declared. 


Burton held that if a worker’s common law rights of 
action against union misconduct were to be denied, “that 
would in effect grant to unions a substantial immunity 
from the consequences of. mass picketing and coercion.” If 
Russell’s car had actually been turned over, resulting in 
damage to it and personal injury to him, compensation 
for such wrongs could have been obtained only under state 
law. The Court majority saw no difference, “significant 
for present purposes,” between damages to recover medical 


“Garner v. Teamsters Union, 346 U.S. 485 (1954). 
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expenses and damages to cover lost. wages and to punish 
“willful and malicious wrong.” 


DAMAGE AWARD FOR ILLEGAL OUSTING FROM UNION 

The case of International Association of Machinists v. 
Gonzales presented similar issues of law. and resulted 
in similar findings by the Supreme Court. However, in 
this case the controversy grew out of expulsion of Gon- 
zales from an I1.A.M. local whose hiring hall later pre- 
vented him from getting employment at his. trade. Gon- 
zales sued in a California court for restoration of mem- 
bership in the union and for damages due to illegal expul- 
sion, and was awarded $9,300—$2,500 for “mental suffer- 
ing, humiliation, and distress” and $6,800 for lost wages. 


Before the Supreme Court, the I.A.M. did not .deny 
that Gonzales had been illegally expelled and that his rein- 
statement was required by Californialaw. Rather, it argued 
that a worker discriminated against by one of its locals, 
contrary to Section 8 of Taft-Hartley, had to go to the 
N.L.R.B. to recover lost wages, Against this contention, 
Justice Frankfurter said for the majority: “Although if 
the union’s conduct constituted an unfair labor practice 
the board might possibly have been empowered to award 
back pay, ... the possibility of partial relief from the 
board does not ... deprive a party of available state 
remedies for all damages suffered.” 


The majority opinions in both the Gonzales and Russell 
cases relied heavily upon the Supreme Court’s decision in 
1954 in the case of United Construction Workers (U.M.W.) 
v. Laburnum Construction Corporation (347 .U.S. 656). 
Here an outside union affiliated with the United Mine Work- 
ers appeared on the site where a construction company, 
pursuant to a collective bargaining contract, was using 
A.F.L. workers to erect certain mining facilities. A de- 
mand by a. Mine Workers representative that the U.M.W. 
affiliate be recognized as the sole bargaining agent was 
rejected by the company. Members of that union subse- 
quently showed up with a “rough, boisterous crowd,” some 
carrying guns and knives; the threats of violence eventually 
had an intimidating effect and the workers stayed off the 
job. The Laburnum company was consequently forced to 
abandon its contract. It filed action in a -Virginia court 
against the U.M.W. affiliate, and the Supreme Court upheld 
the state court’s award to the company of $30,000 as com- 
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pensatory damages, and an additional $100,000 in punitive 
damages. 


Chief Justice Warren, who had voted with the majority 
in the Laburnum case, dissented from the Gonzales and 
Russell.decisions, pointing to what he considered substan- 
tial differences between the 1954 and 1958 cases. Speaking 
for himself and Justice Douglas in the Russell case, Warren 
said: “Since the wrong in Laburnum was committed against 
aun employer, the damages exacted there were probably the 
extent of the [union's] liability for that particular conduct. 
Where it is employees who have been wronged, however, 
there may be dozens of actions for the same conduct, each 
with its own demand for punitive damages.” The Chief 
Justice stressed the fact that Russell was only one of 30 
workers who had filed damage suits against the U.A.W. 
as a result of the strike in Alabama and that these damage 
claims totaled $1.5 million.7. Foreseeing the possibility 
of “staggering punitive damages” against unions, War- 
ren asserted that permitting punitive recovery in state 
courts was “a vice” that could disturb the climate of labor 
relations, “upset the pattern of rights and remedies estab- 
lished by Congress,” and plunge unions into bankruptcy. 





Federal-State Authority Over Unions 





FEDERAL-STATE jurisdictional conflicts in labor-manage- 
ment regulation have arisen because Congress, while exer- 
cising its pre-eminent power to enact legislation affecting 
interstate commerce, has not stated expressly an intention to 
occupy the entire field. The problem of where to draw the 
line between authority vested in the National Labor Rela- 
tions Board and federal courts and authority left with 
the states became more difficult with passage of the Taft- 
Hartley Act in 1947.8 


The Wagner Act of 1935 had been concerned only with 
protection of the right of employees to organize and to 
engage in concerted activities; the “unfair labor practices” 
which it proscribed were exclusively employer actions. The 


™Each of the pending -suita is for $50,000. If the Russell decision is followed in 
disposing of these suits, the U.A.W. will owe a total of $300,000. 


"See “State Powers in Labor Relations,” E.R.R., 1954 Vol. I, 
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Taft-Hartley Act outlawed specified union activities by 
introducing a category of unfair labor practives covering 
actions by labor organizations themselves. In so doing, it 
entered a field where the states had long exercised exclu- 
sive jurisdiction. 


Justice Frankfurter said in a Supreme Court opinion three 
years ago that the one fact clearly emerging from a study 
of Taft-Hartley’s legislative history was that “The areas 
that have been pre-empted by federal authority and thereby 
withdrawn from state power are not susceptible of delimita- 
tion by fixed metes and bounds.” * Yet the Supreme Court 
has decided in case after case that state authority in labor 
relations must give way to the paramount need for uni- 
form rules. uniformly applied. One labor relations expert 
wrote recently: “It is now the general rule that industrial 
relations involving interstate enterprises fall within the 
exclusive purview of the N.L.R.B., and that only in certain 
limited areas and under exceptional circumstances are the 
states still free to exercise residual powers.” '° 


The Supreme Court has expressed this’ general rule in 
two pronouncements. First, “a state may not prohibit the 
exercise of rights which the federal acts protect.” ''. Sec- 
ondly, a state may not enjoin conduct which has been-made 
an unfair labor practice under federal law, except where 
there is “mass picketing, violence and overt threats of 
violence.” The foreclosure of state authority to issue in- 
junctions, first decided with respect to unfair. labor prac- 
tices by employers in 1950, was carried over to union unfair 
labor practices in 1953.'*) The Court said in these cases that 
even if state action merely duplicated federal action, it 
would be mischievous as a fertile source of conflict growing 
out of different procedures and attitudes. . 


The Court has further extended: the pre-emption doctrine 
in labor-management relations by holding that if the spe- 
cific conduct at issue is neither protected nor proscribed 
by federal law, it is outside the bounds of state regulation 


* Weber v. Anheuser-Busch Inc., 348 U.S. 468 (10955). 


William J. Isaacson, “Federal Pre-emption Under the Taft-Hartley Act,” Indua- 
trial and Labor Relationa Review; April 1958, p. 394. 


" Weber v. Anheuser-Busch Inc., 348 U.S. 468 (1955). This rule had ita origin in 
the 1945 case of Hill v. Florida, 825 U.S. 538. Florida had enjoined a labor union 
from functioning until it. had complied with statutory requirements to register and 
obtain a license. The injunction was invalidafed because the Wagner Act included, a 


federally established right to collective bargaining with which the injunction con- 
flicted, . 


’ Plankinton Packing Co. v. Wisconsin Employment Relations Board, 388 U.S. 053 
(1960), and Garner v. Teamsters Union, 346 ULS. 485 (1953). ) 


521 





























Editorial Research Reports 


when it lies within the broad area over which Congress has 
taken exclusive jurisdiction. Last year the Court made it 
plain also.that states lacked authority to act in cases where 
the N.L.R.B. possesses jurisdiction but has declined to 
exereise it.'8 

' 

Where interstate commerce is not affected, state reg- 
ulation alone applies. Where federal labor laws expressly 
authorize the states to legislate, as in the case of a Taft- 
Hartley provision sanctioning enactment of “right-to-work” 
measures, the legality of state action cannot be successfully 
challenged. Similarly, it is settled that state regulatory 
power may be exercised where “violence, overt threats of 
violence, and mass picketing” attend a labor dispute. Such 
authority derives from the state’s “historic powers over 
such traditionally local matters as public safety and order 
and the use of streets and highways.” '4 The Russell and 
Gonzales decisions made it clear that states also may 
assume jurisdiction over an action for damages whenever 
federal law fails to provide a comparable remedy for injury 
suffered asa result of conduct outlawed by both. 


RARITY OF EMPLOYER Suits UNDER TAFT-HARTLEY 


The great majority of labor unions have not been both- 
ered in recent years by damage suits brought by either 
workers or employers. Federal labor statutes nowhere 
authorize a worker who has. been the victim of an unfair 
labor practice by a union to sue for punitive damages. 
Prior to 1958 the Supreme Court had refused on four sepa- 
rate occasions to consider appeals involving issues similar 
to those presented in the Russell and Gonzales cases. In 
each instance lower court decisions to the effect that state 
courts lacked jurisdiction in suits for compensatory or 
punitive damages against labor organizations were allowed 
to stand. Each case had been brought by a worker to re- 
cover for union interference with employment on account 
of non-membership in a labor organization. Refusal of 
state courts to entertain the suits had been based on the 
theory that federal law “provides a procedure for redress 
and a corresponding remedy, both.[of which] are exclusive 

' Guss rv. Utah Labor Relations Board, 353 U.S. 1 (1957). ‘State power to act was 
-affirmed in cases where the board, acting under Section 10 of Taft-Hartley, has for- 
mally ceded jurisdiction to the states, but N.L.R.B. has not yet ceded jurisdiction in 
ANY CASES As a result, a “no man’s land” has been created for types of cases which 


the board itself has refused to handle. Legislation pending in Congress would direct 
N.L.RB. either to assert jurisdiction- or cede authority to the states. 

"Allen Bradley Local v. Wisconsin Employment Relations Board, 315 U.S. 740 
(1942) . 
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in the absence of an express provision or [National Labor 
Relations] Board delegation to the contrary.” ' 


Two sections of the Taft-Hartley Act authorize suits 
against unions by employers. Seciion 301 gives federal 
district courts jurisdiction over suits brought by or against 
a labor organization for breach of a collective bargaining 
contract. Section 303 allows any person “injured in his 
business or property” to sue a labor organization in a fed- 
eral district court for damages resulting from a secondary 
boycott, organizational picketing, picketing against an 
N.L.R.B. certification, or a jurisdictional strike. Only five 
damage claims based on these provisions have been litigated 
in federal courts—two under Section 301, three under Sec- 
tion 303, In the single case to be reviewed by the Supreme 
Court, a $750,000 lost-profits award against the Interna- 
tional Longshoremen’s and Warehousemen’s Union, fol- 
lowing a jurisdictional strike in Alaska, was upheld.'® 


The infrequency of damage suits against unions by busi- 
ness enterprises can be ascribed to various factors. Such 
suits can be highly disruptive of good working relationships 
between parties who must try to get along together. Where 
an unfair labor practice has occurred, employers have gen- 
erally preferred the remedy of an injunction to a damage 
suit. Federal law does not permit punitive damages for 
losses resulting from unfair labor practices by unions, 
whereas an injunction may prevent violence, destruction, 
or illegal boycotting at its inception and before profits have 
been lost or other damages sustained. Violation of an in- 
junction, moreover, may bring contempt proceedings and 
fines against the union or possibly imprisonment of its 
leaders. 


AWARDS IN DANBURY HATTERS AND CORONADO CASES 


The possibility of a flood of damage suits against unions 
has led one commentator to observe: ‘In the closing weeks 
of its present term, the Supreme Court has upheld Alabama 
in a decision that, labor lawyers say, will turn the clock 
back more than forty years and make what has been an im- 
munity into a liability by which unions can be bled to 
death.” '7 The difference between 1918 and 1958 is that it 
is the worker rather than the employer who-may be in a 
18 Born v. Laube, 213 F. 2d 407 (1954); cert. denied, 848 U.S. 855 (1955). 


1 EL.W.U. v. Juneau Spruce Corp., 342 U.S. 287 (1952). 


John Troy, “The Supreme Court and the. Picket Line.” The Reporter, June 26, 
1968, p. 17. 
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position to do the bleeding. Organized labor remembers 
well the blows inflicted on the labor movement by damage 
suits in the first quarter of the century. 


When Congress passed the Sherman Act in 1890, declar- 
ing illegal “every contract, combination in the form of 
trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several states,” no one thought the 
nation’s first antitrust law had any relation to the then 
developing labor movement. But in- 1908 the Supreme Court 
decided otherwise in the famous Danbury Hatters’ case.'* 
A hat workers’ union, unsuccessful in efforts to organize 
the plant of a manufacturer in 1902, had staged a nation- 
wide secondary boycott against his products. The manu- 
facturer sued for triple damages under the Sherman Act 
and eventually won an award of $232,000. The Supreme 
Court held that interference by union members with the 
sale of a particular brand of hats came within the meaning 
of “combination:. , . in restraint of trade.” 


Because labor unions, as unincorporated associations, 
were not at that time legal entities at common law, they 
could not sue‘or be sued. Hence the suit and judgment in 
the Danbury Hatters case were against the individual mem- 
bers of the union. Before the judgment was satisfied, 
savings bank deposits of union members were attached and 
sale of their homes was -threatened.!® 


The decision of the Supreme Court in the first of two 
Coronado Coal cases established that labor unions them- 
selves, though unincorporated, could be sued.2°. Members 
of the United Mine Workers, locked out of the Coronado 
mine in Arkansas in 1914, had fired and dynamited the 
property. The company, alleging a conspiracy to restrain 
interstate commerce in coal, sued for triple damages of 
more than $2 million. The Court, while agreeing that the 
union was open to suit, ruled that “Obstruction to coal 
mining is not a direct obstruction to interstate commerce in 
coal.”’ *! However, when the company in a second suit cited 
evidence that the union had been determined to prevent 
non-union competition in interstate commerce, the Supreme 


'"Toewe vr. Lawlor, 208 U.S. 274 (1908). - See “Responsibility of Labor Unions,” 
E.R.R., 1987 Vol. 1, pp. 39-56. 

” Attachments of savings accounts yielded about $70,000. A decree ordering sale of 
the homes of 140 union members was signed in June 1917 but not carried out before 
a final settlement, involving payment of about $165,000, was-reached. Most of the 
money was raised by the A.F.L., which had supported the secondary bogcott 

” Philip Taft, Economica and Problema of Labor (1942), p. 697. 

7 ULM.W. et al wv. Coronado Coal Co. et al, 259 ULS. 344 (1922) 
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Court reversed a lower court verdict for the union and 
ordered a new trial to fix damaves.*2 Just before the addi- 
tional proceedings were to start in 1927, the union settled 
the case out of court with a payment of $27,500. 


i 
pas bye 


Union Problems Under New Court Rulings 


SECTIONS 301 and 808 -0f the Taft-Hartley Act were de- 
signed to remove whatever common law disabilities still 
stood in the way of suits by and against unions in fed- 
eral courts. Federal legislation of the 1930s and sub- 
sequent court decisions had largely freed organized labor 
of the threat of employer damage suits brought under 
the antitrust acts. Now, as a result of the Russell 
decision, unions are confronted by the threat of. worker 
damage suits in the 23 states and territories** that have 
scrapped the common law doctrine and: by statute specific- 
ally authorized damage actions. Presumably, suits against 
unions cannot be maintained in the remaining states, al- 
though they may be permissible in some of them under 
other statutory provisions. In the Gonzales decision the 
Supreme Court upheld a damage award based’ on a Cali- 
fornia statute making membership in a labor organization 
a contract between the member and the union. 


Unions in addition to the U.A.W. may be in for damage 
assessments in Alabama and elsewhere as a result of the 
Russell decision. The U.A.W. in its brief cited “a partial 
list of damage suits pending against unions” which included 
60 civil actions brought by individual workers against other 
unions in Alabama—actions that were being held in abey- 
ance awaiting outcome of the Russell suit.24 The basis for 
all except a few of the claims, the U.A.W. said, was alleged 
interference with the right to work due to concerted ac- 
tivity by the union. - Each plaintiff asks punitive damages, 
usually of $10,000. or $50,000, although less than a half- 
dozen charge personal injury or property damage. 


The damage suits were filed against the international, 


22 Coronado Coal Co. et. al. v. U.M.W. et al, 268 U.S. 295 (1925). 

* Alabama, Arkansas, Colorado, Connecticut, Florida, Hawaii, Kansas, Louisiana, 
Maine, Maryland, Minnesota, Montana, Nebraska, New Jersey, New York, Oklahoma, 
Rhode Island, South Carolina, South Dakota, Utah, Vermont, Virginia, Wyoming. 

* The list ineluded 19 suits against the United Textile Workers, 5 against the 
Teamsters, 13 against the Machinists, and 23 against the United Steelworkers. 
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not against. the local union. This means that the interna- 
tional must pay any damages awarded. The U.A.W., one 
of the more prosperous unions, had more than $35 million 
in its treasury at the end of last year, though $24 million 
of that total was in a special strike fund. The United Steel- 
workers, also a defendant in worker damage suits in Ala- 
bama, had a treasury balance of $32 million on Dec. 31, 
1957. Since that date, both unions have suffered heavy 
losses of dues income as a result of lay-offs of members. 
FUTURE EFFECTIVENESS OF STRIKES AND PICKETING 

Unions fear that Chief Justice Warren's forecast of 
“staggering punitive damages” growing out of “differing 
attitudes toward labor .organizations . . . by jurors in 
various localities’’ may prove well founded. They expect 
that some states which have yet to discard the common 
law doctrine that unions cannot be sued will now do so. 


Labor’s ultimate economic weapon—the  strike—may 
have been seriously jeopardized by the Russell decision, 
some union officials believe. They reason that the unlawful 
concerted activity in that case consisted of halting a strike- 
breaker’s car at the picket line. And as one commentator 
has observed: “Such ‘concerted activity’ is standard oper- 
ating procedure in any strike where the union is not pre- 
pared to be supine before efforts to break its strike. For- 
going such activity would not only relieve strikebreakers of 
mental anguish; it would make a strike nothing more per- 
suasive than a symbolic demonstration.” *® 





At the same time, the Russell decision has been hailed 
as one that will be salutary for unions, workers, and the 
public. The proper function of a picket line, it is asserted, 
is to advertise the grievances of strikers and thereby at- 
tempt to persuade—but not to compel—others to support 
the strike. The effect of the Russell ruling may be to dis- 
courage coercion of non-strikers. Sen. Karl E. Mundt 
(R-S.D.), calling the decision “highly salutary,” said on 
May 27 that “It should help to restore the dignity of rank- 
and-file workers.” -The United States Chamber of Com- 
merce suggested in its Labor Relations Letter for June that 
the decision “may well encourage more positive action from 
union officials to prevent wrongful conduct, such as vio- 
lence and mass picketing, than has been apparent at times 
in the past.” 


®*John Troy, “The Supreme.Court and the Picket Line,”” The Reporter, June 26, 
1958, p.. 17. 
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Suits Against Labor Unions 


MEANS OF AVOIDING OR DISCOURAGING DAMAGE SUITS 


Organized labor will undoubtedly take steps to steer clear 
of the conduct proscribed in the Russell and Gonzales de- 
cisions, particularly in parts of the country where unions 
are unpopular. A jury in Detroit would be less likely to 
saddle a union with heavy financial penalties than a jury 
in Alabama; it could be expected to demand stronger evi- 
dence that the suing worker was really intimidated by the 
pickets. One of the reasons labor is more fearful of the 
Russell decision than of that in the Gonzales case is that 
it is easier to check arbitrariness in expulsion from unions 
than to avert violence or intimidation during a strike. 


The unions have not yet formulated a strategy for avoid- 
ing damage actions in state courts, but their leaders have 
indicated possible courses of action. -Comparable state 
court decisions in the future will no doubt be appealed in 
hope of getting the Supreme Court to reverse itself. 
Congress probably will be asked to state its intent to pre- 
empt the entire field of labor-management relations, except 
where state injunctive authority is needed to quell suddén 
violence. Labor might well be willing to settle in the end 
for definite extension to the N.L.R.B. of power to assess 
punitive damages, if that power were made to supersede 
state power to do the same. 


Barring early rel.ef from the Supreme Court or Congress, 
the unions are apt to do what they have always done when 
confronted by new hazards—roll with the punch. Union 
improvisation cannot be predicted, but it probably will be 
accompanied by a stepped-up public relations program and 
by a campaign to educate local leaders and union members 
on legal “do’s and don’t’s.”” 


It is likely that attempts to adapt to the new situation 
will involve more direction and control from above. Mc- 
Clellan committee disclosures of racketeering and corrup- 
tion by a few labor leaders may mean that further union 
centralization will be viewed unfavorably by Congress and 
the public. But this would seem to be the direction in 
which the! Supreme. Court has pointed the labor movement; 
for if international unions are to be held strictly account- 
able by state courts for misdeeds of locals and of union 
members, the internationals would seem to have little choice 
but to insist on the authority that should accompany re- 
sponsibility. 
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Editorial Research Reports 


Lawyers point out that it has become fairly well estab- 
lished that internationals are liable for wrongful conduct 
by their members and affiliates in civil actions. Section 2 
(13) of the Taft-Hartley Act, aimed at making unions re- 
sponsible for the acts of their agents, states: “In deter- 
mining whether any person is acting as an agent of another 
person so as to make such other person responsible for his 
acts, the question of whether the specific acts performed 
were actually authorized or subsequently ratified shall not 
be controlling.” 2° . The lawyers say that one question not 
dealt with in the Russell or Gonzales opinions, and still not 
settled by the courts, is whether internationals would be 
held responsible for damages caused by local misconduct if 
they had done everything within their power-to prevent 
that misconduct from taking place. 


SUPREME CouRT DECISIONS AND BASIC UNION RIGHTS 


Whether the recent decisions portend a series of high 
court judgments in which unions will be stripped of more 
immunities, or in other ways restricted, cannot be fore- 
cast. The latest labor verdicts constitute a significant ex- 
ception to the pre-emption doctrine, but the majority opin- 


ions in both cases took care to make it clear that the doc- 
trine was not being abandoned: On the contrary, it was 
strengthened by an important decision earlier in the Court 
term just closed.?? 


Thomas E. Shroyer, legal aide to the late Sen. Robert 
A. Taft. (R-Ohio) in preparation of the Taft-Hartley Act, 
said on May 27 that the Russell decision “could do more 
than any law to end mass picketing and violence on picket 
lines.” Neither Congress nor the Supreme Court is. ex- 
pected to act to give unions immunity from worker damage 
suits in state courts before the effect of the new doctrine 
has been clarified. The desirability of deterring arbitrary 
and intimidating conduct by labor unions is generally con- 
ceded, but if the new judicial sanctions prove to do that at 
the cost of impairing the right to strike or at the cost of 
union democracy, corrective federal action will not lack 
public support. 

% This provision stands in sharp contrast to a section of the 1932 Norris-LaGuardia 
Act which stated that “‘No association or organization participating or interested in 
a labor dispute . .. shall be held liable in any court of the United States for the 


unlawful acts of individual officers, members, or agents, except upon clear proof of 
. participation, . . . authorization, or . . . ratification of such acts.”’ 


7 The Court said in Youngdahl v. Rainfair, Dec. 9, 1957, that state courts could 
not deal with peaceful picketing even where there was some conduct provoking 
violence. 
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